LETTER OPI NI ON
94-L-223

August 25, 1994

M. Charles R 1sakson

Mercer County State's Attorney
P. O. Box 39

Stanton, ND 58571-0039

Dear M. |sakson:

Thank you for your July 18, 1994, |letter asking, on
behal f of Robert E. Al exander, attorney for the Beul ah
School District No. 27, several questions concerning
el ection of school board nmenbers and the requirenents
for rural nmenbership on school boards.

Your first question relates to increasing the nunber of
board nmenmbers on a school board. You indicate that the
voters approved expanding the nunber of school board
menbers from five to seven. You ask whether N.D.C.C
? 15-28-01(2) may be interpreted to allow the election
of the additional menbers to be held before the next
annual school district election. ND.C C ? 15-28-01(2)
provides, in part, "[i]f approved, the additional
menbers nust be elected to the board at the next annual
school district election in the same manner as other
school board menbers."

CGenerally, the law is what the Legislature says, not
what i s unsaid:

It rmust be presuned that the Legislature intended all
that it said, and that it said all that it intended to say.
The Legislature nust be presuned to have nmeant what it has
pl ai nly expressed. It nust be presuned, also, that it made no
m stake in expressing its purpose and intent. Where the
| anguage of a statute is plain and unanbi guous, the "court
cannot indulge in speculation as to the probable or possible
qualifications which mght have been in the mnd of the
| egi slature, but the statute must be given effect according to
its plain and obvious neaning, and cannot be extended beyond
it."
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Little v. Tracy, 497 N.w2d 700, 705 (N.D. 1993) (citing
City of Dickinson v. Thress, 69 N.D. 748, 290 N.W 653,
657 (1940)).

It nmust be presuned that at the tinme of a legislative
enactment the Legislature was cognizant of the conmmon
and ordinary neaning attached to the |anguage it uses.

Kiner v. Well, 71 N.W2d 743, 748-49 (N.D. 1955). Wbrds
used in any statute are to be understood in their
ordinary sense, unless a contrary intention plainly
appears, but any words explained in the code are to be
understood as thus explained. ND.C.C ? 1-02-02.

Annual and special elections for school boards are
uni que and separate events. The school district annual
election is specifically provided for by ND.C C
? 15-28-03 wherein the subjects of "annual election" and
"special election" are dealt with separately and where
"a special election" is provided for in addition to "the
annual election.” Had the Legislature intended to
permt election of board nenbers nade necessary by a
vote of the electors to increase the nunmber of school
board menbers, either at a special election or at the
annual election, then it <could have provided that
opti on. It is therefore ny opinion that N D. C C
? 15-28-01(2) providing for the election of additional
menbers at the next annual school district election
means the annual election provided for by NDC C
? 15-28-03(1) to be held between April 1 and June 30 of
each year, and at no other election.

Your next gquestion is whether you may consider
commercial and industrial property |ocated outside of
city Ilimts as "non-rural property” wunder ND. C C

? 15-28-02 for purposes of determ ning taxable valuation
of the rural area of the school district to be conpared
to the urban area of the school district to determ ne
the majority menbership required on the school board.

N.D.C.C. ? 15-28-02 states, "if the taxable val uation of
the rural area of a school district containing a city is
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greater than the taxable valuation of the urban area of
the district, the majority of the nenmbers of the schoo

board shall reside upon farns outside the corporate
limts of the city. . . ." (Emphasis supplied.)
N.D.C.C. ? 15-28-02 does not define the ternms "rural" or
"urban” and, therefore, it nust be presunmed that the

Legi slature was aware of the comon and ordinary
meani ngs of those terns when it wused them in the
statute. Although the ternms are defined for an isol ated
purpose in N.D.C.C. ? 10-30.3-01 concerning North Dakota
Future Fund activities, those definitions are irrel evant
to N.D.C.C. ? 15-28-02. The comon and ordi nary meani ng

of the term "rural” is "[c]oncerning the country, as
opposed to urban (concerning the city)." Bl ack's Law
Dictionary 1334 (6th ed. 1990). Simlarly, the word
"urban” neans "[o]f or belonging to a city or town.
Wthin city limts." Black's Law Dictionary 1540 (6th
ed. 1990).

It is therefore ny opinion that the ternms "rural" and
"urban" relate to whether the property is wthin or
without the limts of an incorporated city, and do not
relate to the zoning or l|and use of the property in
questi on. Consequently, it is my further opinion that,
under N.D.C.C. ? 15-28-02, wurban property neans the
property within the limts of incorporated cities and
rural property neans the property outside the limts of
i ncorporated cities.

Your third question asks whether the |anguage in
N. D. C. C ? 15-28-02, stating "the mjority of the

members of the school board shall reside upon farns
outside the corporate limts of the city", means that
persons must reside upon farms, and, if so, how to
define "farm?" Again, the Legislature did not define
the term "farm' in this section. The termis described
for real property taxation purposes in a highly

specialized way in N.D.C.C. ? 57-02-08(15)(b)(1). That
definition is not wuseful for school board nenbership
purposes under N.D.C.C. ? 15-28-02 because the two
statutes involved are not simlar and the definition is
provided for a unique purpose. State v. Johnson, 417
N. W2d 365, 369 (N.D. 1987).

Reading N.D.C.C. ? 15-28-02 as a whole, it appears that
the distinction which the Legislature has mde in
defining rural school board menbers rests nmore wth
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their residing outside of the city limts than with the
use of the land wupon which they reside. This is
evi denced by the declaration that "school board nenbers
nust be considered as rural nenbers and as residing upon

a farm if they reside within a city . . . [having]l a
population of two hundred or less and . . . |ocated
within a school district t hat has four or nor e
incorporated cities wthin its boundary.” N. D. C. C.

? 15-28-02. (Emphasi s added.) VWile this mandate is
not effective when the school district contains fewer
than four incorporated cities, it is relevant to show
that the main concern is with the representation of the
rural community and not nerely with representatives of

farm fam i es. Further, each time within this section
residence upon a farmis referred to it is linmted to a
farm outside the corporate limts of the city. For

these reasons it is nmy opinion that for purposes of
N.D.C.C. ? 15-28-02, residing upon a farm outside the
corporate limts of a city should be interpreted as
residing outside of the city limts of a city regardl ess
of the use of the land surrounding the residence. Thi s
interpretation is consistent with that proposed by then
Chi ef Deputy Attorney General Gerald W VandeWalle in
his May 18, 1976, letter to M. Herman Doel i ng.

I am enclosing for your information a copy of a letter
opinion from former Attorney CGeneral Nicholas J. Spaeth
to Senator Bryce Streibel dated August 14, 1991
concerning election of rural residents and duties of
school boards acting as canvassing boards. Thi s
i nformation may be useful to the school board and to you
when conducting future elections for school board
menber shi p.

Si ncerely,

Hei di Hei t kanp
ATTORNEY GENERAL

Encl osure
cc. Robert E. Alexander, Attorney at Law
Tom Decker, Department of Public Instruction



